FMIA Agreement
of

______________________
between

______________________________

And

_________________________________

______________________________

_________________________________

("Party A")

LEI:

______________________________

Email: ______________________________

1.

Scope

1.1 Party A and Party B (the "Parties" and each a "Party")
enter into transactions (the "Transactions") f or which
they may become subject to risk mitigation and reporting obligations under the Financial Market Inf rastructure Act of 19 June 2015 ("FMIA"). With this FMIA
Agreement (the "Agreement"), the Parties intend to
inf orm each other of their counterparty classif ication
under the FMIA and to agree on certain aspects of the
implementation of the risk mitigation and reporting obligations under the FMIA.
1.2 This Agreement applies to all Transactions irrespectiv e of the contracts under which they hav e been or
will be entered into (e.g. ISDA Master Agreements,
Swiss Master Agreements f or OTC Deriv ativ e Instruments or bank-internal Master Agreements), including
undocumented Transactions.
1.3 The
not
and
tion

prov isions of Sections 3 to 5 of this Agreement do
apply to phy sically settled FX Forwards and Swaps
other deriv ativ es exempted f rom the risk mitigaobligations of the FMIA.

1.4 The prov isions of Sections 3 to 5 of this Agreement
apply to each Party only to the extent that the respectiv e obligations under the FMIA apply to that Party and
such obligations are not f ulf illed under a f oreign jurisdiction that is recognized by the FINMA as equiv alent
to the FMIA.
1.5 This Agreement also applies to Parties incorporated or
domiciled abroad.

2.

Classification under the FMIA

2.1 Each Party conf irms to the other Party that it has the
FMIA status specif ied in Annex 1, B, prov ided that this
conf irmation shall be deemed to be repeated ev ery
time a Transaction is entered into.
2.2 If such classif ication specif ied in Annex 1, B, changes,
the relev ant Party shall inf orm the other Party as soon
as practicable of its new classif ication.
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("Party B")

LEI:

_________________________________

Email: _________________________________

3.

Portfolio Reconciliation

3.1 The Portf olio
f ollows:
a)

b)
c)

d)

e)

Reconciliation

will

be conducted as

On each Data Deliv ery Date, the Sending Party will
prov ide Portf olio Data to the other Party , prov ided that,
f or these purposes, both Parties may be Sending Parties;
On each PR Due Date, the Party receiv ing the Portf olio Data will perf orm a Portf olio Reconciliation;
If the Reconciling Party identif ies one or more discrepancies between the Portf olio Data and its own
books and records of the Relev ant Transactions,
which such Party qualif ies, acting reasonably and in
good f aith, as material to the rights and obligations of
the Parties under the Relev ant Transactions, it will inf orm the other Party as soon as practicable;
In a case of c) abov e, the Parties will discuss this with
each other and work towards resolv ing such discrepancies as soon as practicable; and
Unless the Reconciling Party inf orms the other Party
by 4 p.m. (Zurich) on the f if th Banking Day f ollowing
the later of the PR Due Date and the date on which
Portf olio Data was prov ided by such other Party , of
any contradictions or discrepancies pursuant to c), the
Reconciling Party shall be deemed to hav e af f irmed
such Portf olio Data.

3.2 If the Parties engage a third-party serv ice prov ider f or
the perf ormance of the Portf olio Reconciliation, the
procedures of such serv ice prov ider, as mentioned in
Annex 1, D, shall apply instead of the prov isions of
Section 3.1, prov ided that the Parties may agree on a
dif f erent method how to perf orm the Portf olio R econciliation.
3.3 If a Party believ es that the Parties are required to
perf orm a Portf olio Reconciliation at a greater or les ser f requency than that being used by the Parties at
such time, it will notif y the other Party accordingly .
Such a change is deemed to hav e been agreed upon,
if the Party that receiv es the request does not object
within f iv e Banking Day s.
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4.

Agreement on Dispute Resolution

4.1 The Parties agree on the f ollowing procedure f or the
identif ication and resolution of Disputes:
a)

b)

c)

5.

A Party identif ies a Dispute by sending a notice to the
other Party mentioning the subject of the Dispute (including the Transactions concerned);
On receipt of a notice in accordance with a) abov e, the
Parties will consult with each other in an attempt to resolv e the Dispute as soon as practicable. This may
occur, without limitation, by identif y ing and using an
agreed process f or resolv ing the Dispute; and
If the Dispute is not resolv ed within f iv e Banking Day s
f rom the date of receipt of the notice as mentioned in
a) abov e, the Dispute shall be escalated accordingly .
Exchange of confirmations

5.1 For the purpose of comply ing with the obligation to
exchange conf irmations in a timely manner, a conf irmation shall be deemed to hav e been exchanged if the
addressee of a conf irmation agrees to the conf irmation
or does not object within the deadlines applicable to
the timely exchange of conf irmations as set by the
FMIA.
5.2 This shall be without prejudice to any rights of the
recipient of the conf irmation to object to its content at
a later date, to the extent possible under the relev ant
agreement.

6. Miscellaneous
6.1 If the Parties hav e already entered into another
agreement on the subject matter of this Agreement, in
the ev ent of any conf licting prov isions, the more onerous obligation shall prev ail, prov ided that the obligations of the Parties under the FMIA are met thereby .
6.2 This Agreement shall prev ail ov er any documentation
gov erning the Transactions.
6.3 The agreements reached in Annex 1 and Annex 2 are
integral parts of this Agreement.

7. Applicable law and Jurisdiction
7.1 This Agreement shall be gov erned by the substantiv e
law applicable to the Transactions and will be interpreted accordingly , prov ided that, where dif f erent laws
are specif ied as the applicable laws f or the Transactions (under the relev ant master agreement or the conf irmations) or, in respect of one or more Transactions,
no applicable law is specif ied as gov erning law (under
the relev ant master agreement or the conf irmations),
this Agreement shall be gov erned by Swiss law.
7.2 For disputes, controv ersies or claims arising f rom or in
connection with this Agreement, including any question regarding its v alidity , inv alidity , breach or termination, the courts specif ied as the competent courts in
respect of the Transactions shall be the competent
courts. In the ev ent that dif f erent courts were competent or no choice of jurisdiction was made in respect of
one or more Transactions (under the relev ant master
agreement or the conf irmations), the courts of the city
of Zurich (city districts 1 and 2) shall be exclusiv ely
competent.

8. Definitions
The f ollowing terms used in this Agreement shall hav e the
meaning set out below:
− "Banking Day" is any business day on which the banks
at the domicile of both Parties are open.

− "Financial Counterparty" is a Party that f alls into one of
the f ollowing categories, or a Party incorporated or domiciled outside Switzerland f alling into an equiv alent cat egory : (i) a bank in the sense of Art. 1(1) of the Swiss
Federal Banking Act of 8 Nov ember 1934, (ii) a securities dealer or broker in the sense of Art. 2(d) of the
Swiss Federal Stock Exchanges and Securities Trading
Act of 24 March 1995, (iii) an insurance or reinsurance
company in the sense of Art. 2(1)(a) of the Swiss Federal Insurance Superv ision Act of 17 December 2004, (iv )
a parent company of a f inancial or insurance group or
f inancial or insurance conglomerate, (v ) a f und management company or an asset manager of collectiv e
inv estment schemes in the sense of Art. 13(2)(a) and (f )
of the Swiss Federal Collectiv e Inv estment Schemes Act
of 23 June 2006, (v i) a collectiv e inv estment scheme in
the sense of the Swiss Federal Collectiv e Inv estment
Schemes Act of 23 June 2006 or (v ii) a pension f und or
an inv estment f oundation in the sense of Art. 48-53k of
the Swiss Federal Prof essional Pensions Act of 25 June
1982.
− "large Financial Counterparty" means a Financial
Counterparty with rolling av erage gross positions in OTC
deriv ativ es ov er 30 business day s of more than CHF 8
Billion (calculated according to the applicable regulatory
requirements, prov ided that, where the relev ant Party
exceeds this threshold, it shall only count as a large F inancial Party f our months af ter such date).
− "small Financial Counterparty" means a Financial
Counterparty that is not a large Financial Counterparty ,
prov ided that, where a large Financial Counterparty f alls
below the relev ant threshold, it shall immediately count
as a small Financial Counterparty .
− "Key Terms" means, with respect to a Relev ant Transaction and a Party , all details that the respectiv e Party
deems relev ant f or the v aluation and execution of the
Transaction which may include the ef f ectiv e date, the
scheduled maturity date, any pay ment or settlement
dates, the notional amount and the currency of the Relev ant Transaction, the business day conv ention, the underly ing instrument, the settlement method and any applicable f ixed or f loating interest rate of the Relev ant
Transaction.
− "Non-Financial Counterparty" is an undertaking that is
not a Financial Counterparty . A counterparty incorporated or domiciled in Switzerland is deemed to be an
undertaking if it is registered with the Swiss Commercial
Register. A counterparty incorporated or domiciled
abroad is deemed to be an undertaking if it engages in a
commercial activ ity and is a legal entity , trust or similar
structure under the applicable law.
− "large Non-Financial Counterparty" means a NonFinancial Counterparty with rolling av erage gross pos itions in OTC deriv ativ es ov er 30 business day s f or at
least one of the f ollowing asset classes exceeding the
relev ant threshold (calculated according to the applic able regulatory requirements, prov ided that, where the
relev ant party exceeds any such threshold, it shall only
count as a large Non-Financial Counterparty f our months
af ter such date):
Asset Class

Threshold

Equity Deriv ativ es

CHF 1,1 Billion

Credit Deriv ativ es

CHF 1,1 Billion

Interest Rate Deriv ativ es

CHF 3,3 Billion

FX Deriv ativ es

CHF 3,3 Billion

Commodity and other
Deriv ativ es

CHF 3,3 Billion

− "Data Delivery Date" means each date agreed between
Party A and Party B as such, prov ided that, in the absence of such agreement, such date shall be deemed to
be the Banking Day immediately preceding the PR Due
Date.

− "small Non-Financial Counterparty" means a NonFinancial Counterparty that is not a large Non-Financial
Counterparty , prov ided that, where a large Non-Financial
Counterparty f alls below all thresholds, it shall immediately count as a small Non-Financial Counterparty .

− "Determination Day" means the Banking Day immediately preceding a Data Deliv ery Date.

− "OTC derivative" means a deriv ativ e in the sense of the
FMIA that is not traded on a trading v enue (Handelsplatz) in the sense of the FMIA.

− "Disputes" means disputes in the sense of Art. 97 of the
Ordinance on Financial Market Inf rastructures and Market Conduct in Securities and Deriv ativ es Trading
(FMIO) of 25 Nov ember 2015.
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− "Portfolio Data" means the Key Terms in relation to all
outstanding Relev ant Transactions between the Parties,
determined as at the close of business on the Determ i-
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nation Day , with a scope and lev el of detail that allows
the perf ormance of the Portf olio Reconciliation.

− "Reconciling Party" is the Party perf orming a Portf olio
Reconciliation in the sense of Section 3.1b).

− "Portfolio Reconciliation" means a comparison of the
Portf olio Data prov ided by the other Party with the own
books and records of the Relev ant Transactions f or the
purposes of identif y ing any contradictions and discrepancies.

− "Relevant Transaction" means any Transaction subject
to the obligation to perf orm Portf olio Reconciliations pursuant to the FMIA.

− "Portfolio Reconciliation Period" means:
(i)

− "Sending Party" means the Party specif ied as such in
Annex 1, C, prov ided that both Parties may be Sending
Parties.

if 500 or more Relev ant Transactions are outstanding, each Banking Day ;

(ii) if between 51 and 499 Relev ant Transactions are
outstanding, one calendar week;
(iii ) if 50 or less Relev ant Transactions are outstanding,
three calendar months.
− "PR Due Date" means each date agreed as such between the Parties, prov ided that, in the absence of such
agreement or if the agreed date would be a later date,
such date shall be the last Banking Day of the relev ant
Portf olio Reconciliation Period or, if the Portf olio Reconciliation Period is one Banking Day , the relev ant Banking
Day .

Party A

Name:

Party B

________________________________

Name:

_________________________________

Place, Date: ________________________________

Place, Date: _________________________________

Signature:

________________________________

Signature:

_________________________________

Name:

________________________________

Name:

_________________________________

Place, Date: ________________________________

Place, Date: _________________________________

Signature:

Signature:

1

________________________________

________________________________1

Only include signature block if the Agreement is not entered into by "negative affirmation".
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Annex 1
By entering into the FMIA Agreement, Party A and Party B agree that the following terms apply:
A)

The Parties confirm to each other that they:

Party A

Party B

-

are incorporated or domiciled in Switzerland





-

are incorporated or domiciled outside Switzerland





Party A

Party B

B)

The Parties confirm to each other that they qualify as follows (please
select for each of Party A and Party B only one option):

−

as a "large Financial Counterparty"





−

as a "small Financial Counterparty"





−

as a "large Non-Financial Counterparty"





−

as a "small Non-Financial Counterparty"





−

as one of the following public sector entities: Swiss Confederation, Canton,









Municipality, Swiss National Bank, Bank for International Settlements
−

as a public sector entity held by or guaranteed by the Swiss Confederation,
a Canton or Municipality (not qualifying as a Financial Counterparty)

−

as a multilateral development bank





−

as a foreign central bank or as the ECB, EFSF or ESM





−

as an entity responsible for administration of public debt





−

as a sovereign financial institution providing loans for business development
purposes





Party A
only

Party B
only

Both
Parties







Party A

Party B

C)

D)

"Sending Party" (the Party that sends the Portfolio Data to the other
Party – please select only one of the three options):

The Parties confirm that the following method shall apply to the Portfolio Reconciliation:

−

Transfer of Portfolio Data on the portfolio statement of the bank





−

Reconciliation of the Portfolio Data via the following third-party service pro-





Party A

Party B





vider:
……………………………………………………………………………………..

E)

The Parties confirm that they have adhered to the ISDA 2013 EMIR
Portfolio Reconciliation, Dispute Resolution and Disclosure Protocol:
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Annex 2
Party A and Party B hereby agree that the following provisions shall apply instead of the text of the
FMIA Agreement between them:
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